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The Right Homourable Thomas Earl of) F Sir John Hobart Baronet, an Tafant 


Stamford, and Mary Counteſs of Appellants, He | ? by Francis Windham Eſquire, his Reſpondent. 
| FH _ next Friend. | | 


Stamford. 


H E Foint in Queſtion, ariſeth upon, 
I. Sir Fobn Maynard's Will. ent; 
II. Upon the Act of Parliament for Confirming that Will, and for Settling his Eſtate. | 
III. n the Decree of the Court of Chancery, of the 24th of January, 1 35 | 35 5 3 5 
5 Sir John Maynard's Son, Foſeph Maynard Eſquire, died in the Liſe- time of his Father, and left Iſſue only two Daughters, viz. Dame Elizabeth Hobart, Deceaſed, 
Re ** ( the Reſpondents Mother) and the Appellant Mary Counteſs of Stamford, who were Heirs at Law to Sir John Maynard their Grand-father. 
55 * Sir Jon Sir John Maynard makes his Will, and therein Deviſeth the Capital Houſe and Manor of Gunnersbury to his Wife (the now Counteſs Dowager of Suffolk) for her Life, and the 
2 2 „ Reeverſion thereof, and the Manors of Clifton, and Hardmead, and Burleon, and Beer, and all other his Eſtate in England, he Wills ſhould be and remain to his ſaid Wife, the Lord 
. Gorge, and Maynard Colchefter Eſquire, and their Heirs, to the Uſe of them and their Heirs, on the ſeveral Truſts therein mentioned, and then followeth this Clauſe, | 
Clauſe in the Will, My Will is, That my ſaid Truſtees, and their Heirs, (after the Death of my ſaid Wife ) convey the ſaid Manors of Clifton, and Hardmead, to the Uſe of, or in Truſt for, Sir H 
Hobart, and Elizabeth his Wife, for their Lives, and the Life of the longer Liver of them; the Remainder to the Firſt Son of the ſaid Elizabeth for Ninety nine Years (if he ſhall fo 
long Live) the Remainder to the Heirs Males of the Body of ſuch Firſt Son; the Remainder to all and every the Sons of the ſaid Elizabeth, for Ninety nine Years, (if every ſuch 
Son reſpectively ſhall fo long Live) the Remainder to the Heirs males of every of them, to take, not Joyntly, but Succeſſively one after the other, according to the Births of each 
of them, the Sons to take the Term of Ninety nine Years, with immediate Remainder to his ſaid Heir male, the Remainder thereof ro Mary Maynard (now Counteſs of Stamford) 
for 5 river _ aus ri thereof, to all and every her Sons, for ſuch like Term of Ninety nine Years, and with Remainder to the Heirs males of the Body of every ſuch Son, 
immediately after each Term. . . „ ; 3 175 | | 
And that the ſaid Manor and Advowſon of Beer, and the Reverſion of the ſaid Capital Meſſuage, and Manor of Gunnersbury, and the Manor of Burleon, ſhall be (by Advice of 
Counſel) conveyed to, or to the Uſe of Mary Maynard, (now Counteſs of Stamford) for Life, without Impeachment of Waſte (other than in Houſes ) and after, the Remainder to 
all and every her Son and Sons, for Ninety nine Years (if ſuch Son ſhall ſo long Live) with ſeveral Remainders to the Heirs males of the Body of every ſuch Son; they and all the 
Heirs males of their Bodies, to take ſucceſſively according to their Age, and Birth, and Seniority of every ſuch Son reſpectively, each Son to take the ſaid Term, with Remainder im- 
mediately to his ſaid Heirs males; and after the Determination of the ſaid Eſtates, and Failure of ſuch Heirs males of their reſpective od ies; the Remainder thereof to the ſaid 
Elizabeth Hobart, and the Sons of the faid Elizabeth, with ſuch Terms and Remainders, to the Heirs males of their Bodies, as is formerly for the other Lands expreſſed; the Re- 
mainder of all the Eſtate in England to Fohn Leigh, Maynard Colchefter, and Henry Colcheſter, and their Heirs, during the Life and Lives of the ſaid Sir Henry Hobart, and Dame Eli- 
zabeth his Wife, and of the ſaid now Counteſs of Stamford, for to preſerve the Contingent Eſtates; And to no other Ale oz Purpoſe, . wo 
| Oltober, 1690. The ſaid Sir John Maynard Died, and ſoon after the Appellants Intermarried, = 3 1 „ | 
| The ſaid Dame Elizabeth Hobart had no Iſſue male Living, at the time of the Death of the ſaid Sir Fobn Maynard. RE 5 FE 3 
That divers Sui:s and Differences did ariſe between the ſaid Sir Henry Hobart, and Dame Elizabeth his Wife, the Appellants, and the ſaid Counteſs of Suffolk, touching the ſaid Will. 
AR of Parliament for Set- That for Compoſing and Sertling the ſame, and Eſtabliſhing and Serrling the ſaid Will by an Act of Parliament, ( Intituled, An A@ for — the Eſtate of Sir Pon Maynard, } 
_ tling Sir Fob» Maynard's (inter alia) it is nated, That the real Eſtate, by the ſaid Sir Fob Maynard, by his ſaid Will Given, or Appointed, ſhould Go unto, and be Held and Enjoyed by ſuch Perſon and Perſons, 
Eſtace, in 169% and to andfo2 ſuch Eftates and Intereſt, and under and ſubject to ſuch Charges, Limitations and Appotntments, and in ſuch Manner and Fozm as is in the ſaid 
Cit expꝛeſſed, and ſubject to the Proviſoes in the ſaid Act; and the ſaid Truftees were in and by the ſaid Act Authorized and Empowered to Convey the ſaid Manors and Lands 
wess of 8e unto 4 Fer ſon and Perſons, and for ſuch Eſtate and Eſtates, as the ſame are, in and by the ſaid Will limited and appointed to be Conveyed, as if the ſaid Coun- 
teſs of Suffolk was Dead. | 241 811 EE . A : | 
In which At there is a Proviſo, That the Appellant (the Earl of Stamford) and the ſaid Sir Henry Hobart, ſhould have ſeveral Terms of Ninety nine Years (in Caſe they ſhould 
| | ſo long Live) and Survive the'r ſaid Wives in the ſaid P:emiſles, to their reſpective Wives by the ſaid Will limitted or appointed. 
ys The faid Sir Henry Hobart, and Dame Elizabeth his Wife, are Dead, and left Iſſue the Reſpondent, their only Son. | f 
13 Eofter-Term, 17597. The Reſpondent exhibited his Bill into the High Ccurt of Chancery, againſt the Appellants, and againſt Henry Earl of Suffolk (ſince Dead) and the ſaid Mary Counteſs of Suffolk, 
| | his then Wife, the ſaid Lord Gorge, and Maynard Colcheſter and others, thereby (inter alia) Setting forth the Matters aforeſaid, and Praying that the ſaid Truftees might Convey the 
ſaid Manors and Premiſſes, according to the ſaid Will and Act of Parliament; jo which Bill the Appellants, and the faid Truſtees, put in their Anſwers. 
24 January, 1707. The Cauſe was heard before the Right Horourable the Lord High Chancellor of, Great Britain, and his Lordſhip was then pleaſed to Order, and Decree, That the Defendants, the 
. Farl and Counteſs of Suffolk. Richard Lord Gorge, and Maynard Colcheſter, ſhould forthwith Execute Conveyances of the ſaid Sir ohn Maynard's Real Eſtate, according to the ſaid 


A Maſter to Settle the Will, and the Words of the Act of Parliament; and that a Maſter ſhould Settle the Conveyances ſo to be Made and Executed. 1 | 
Conxeyance. | 'A Draught of a Conveyance was prepared and allowed by the Maſter, whereby the ſaid Earl and Counteſs of Suffolk, the faid Lord Gorge, and Maynard Colcheſter, were to Convey 


A Draught 4 5 5gjon by the Premiſſes to Mr. Clayton, and Mr. Carter, and their Heirs, Habendum tio the 35 Clayton and Carter, and their Heirs, to the ſeveral Uſes, Intents and Purpoſes in the ſaid Will, and 


the Mafter, 5 1759. Act of Parliamear Limited, e e eee and under and ſubjeꝙ to the ſeveral Proviſoes or Conditions, in the ſaid Will and Act Mentioned or Expreſſed, and to and for 


3 | no other Uſe, Intent or -Purpoſe whatſoever. „ „ 8 5 55 15 N 
The Reſpon dent excepted The Reſpondent Excepted thereto, and Inſiſted, That immediately af er the Habendum to the ſaid Clayton and Carter, and their Heirs, the Premiſſes ought to have been Limited 
to tle ſaid -Draught io to the Ute of the ſaid Clayton and Carter, and their Heirs; bur nevertheleſs, in Truſt for ſuch Perſon and Perſons, and for ſuch Eſtate and Eſtates, and to and for ſuch Intents and 
Approved by tte Matter. Purpoſes, as are in and by the ſaid Will and Act of Parliament Limited, Eipreſſed, or Declared 3 and Appealed to the Judgment of the Court therein. 1 
19 Decemb. , 1709. Or- The ſaid Exception came to be Argued before the Lord Chancellor, who was pleaſed to Declare, That in Matters Executory, as in Caſe of Articles, or Will Directing a Convey- 
der made upon Hearing ance; the Court would Order Conveyances to be made in a Proper and Legal manner, to Secure Eſtates, as far as the Intention of Parties, and the Rules of Law would Permit; 
The eee and therefore did Order, That in the ſaid Conveyance; where any part of the Eftate is Limited in Uſe to the Reſpondent for Ninety nine Years, (if he ſhall ſo long Live) that 
there be a Limitation over to Truſtees and their Heirs, during the Reſpondeats Life, to preſerve the Contingent Uſes in Remainder; and then to the Firſt and other Sons of the 
laid Reſpondent, in Tail male Succeſſively; and where any part of the Eſtate is Limited to the Appellant (the Counteſs of Stamford ) for Life; and then to the Appellant the Earl, 
For Ninety nine Years (if he ſhall fo long Live) that there be a Limitation over to Truſtees and their Heirs, during the Lives of the ſaid Appellants, and the Lite of the longer 
Liver of them, to preſerve the Contingent Uſes in Remainder ; and then to the Firſt Son of the Appellant the Counteſs, and the Heirs male of the Body of ſuch Firſt Son. Fr. 
With which Directions the 36 conceive themſelves Agrieved. | | BEES a f 
Ui, For that the Act of Parliament Enacts, That the Real Eſtate of the ſaid Sir ohn Maynard, by his Will given or appointed, ſhould Go unto, and be Held, and Enjoyed by ſuch 
Perſon and Perſons, and for ſuch Eſtates and Intereſt, and in ſuch manner, as in the ſaid Will is Expreſſed; and that the Truſtees ſhould immediately Convey the faid Real Eltate to 
| ſuch Perſon and Perſons, and for ſuch Eſtate and Eftates as the ſame are in and by the ſaid Will Limited and Appointed, and the Decree (on Hearing) Directs the Conveyance to 
be according to the Will, and in the Words of the Act of Parliament: Now it cannot be denied, but that the Draught of the Conveyance (as Approved of by the faid Mater) Set- 
tles the Premiſſes io the Perſons, and for the ſame Eſtate and Eſtates, as are Limited and Appointed by the Will; and it would be very hard to imagine that the Act of Parliament 
(which is fo Expreſs in Confirming the very Eſtates appointed by the Will ) ever intended, That a Court of Equity ſhould have a Power to Direct a Conveyance to other Uſes 
than are mentioned in the ſaid Will; which the laſt Order doth, and is therefore contrary to the Will and Act of Parliament, as well as ro the Decree made in this Cauſe. | 
Secondly, Sir John Maynard very well knew, how and in what manner he could Deviſe and Diſpoſe of his Real Eſtate ; and being willing to Try a Limitation of a Remote Re- 
-mainder to the Iſſue Male of the Sons of his Daughters reſpectively, ( when neither of them had any Sons Living) which by the Rules of Law, he could not Limit in Certainty, but 
might perhaps in Contingency ,; he thought fit to run the Riſque of thoſe Limitations taking Effect, ſince one Daughter, and her Sons, as well as the other, would have a Chance 
For = Advantage, by the INE Happening of the Contingency ; and this Chance having now Happened, for the Benefit of the Counteſs of Stamford, it is hoped a Court of Equi- 
ty ſhall not take ir away from her. | | | . | ; : 3 | 
” Thirdly, The Nopelloncs do not deſire in the leaſt ro alter the Will and Act of Parliament in any thing; and hope it is not Reaſonable to put them in a worſe Condition than they 
are by the Will and Act of Parliament. And by the Will and Act of Parliament, the Appellant (the Counteſs of Stamford). is to have an Eſtate in Law Conveyed to her for her 
Life, with Remainders over, as in the Will are mentioned. rf, aſe i . : 3 | 5 
But by the laſt O:der there are ſome Eſtates, which are Directed by the Will and Ac of Parliament, to be made, entirely Omitted ; and there are other Eſtates not mentioned 
in the Will or Act of Parliament, which are by this Order to be newly Created; and this done under the pretence of Preſerving the Contingent Remainders, which have not yer 
been de:ermin:d, whether they are Good or not; which Remainders are by this Order endeavoured to be made good; and in Effect, by this Order a New Will is made for the Serjeant, 


and the Validity of them prevented from being Tried at Law. e PINTS Ee 2, - „„ 1 8 | 
Fourthly, It may very well be ſuppoſed, if Sir Henry Hobart, and his Wife, were now Living, no Objection would have been made to the Draught of the Conveyance, as Settled by 


the Maſter; for then they and the Appellants had been upon an equal Foot; Sir Henry Hobart and his Lady's Eſtates for Life, being Determined, and the firſt Term for Ninety nine 
Years being now Veſted in Poſſeſſion in the Reſpondent (their Firk 


| Son) the Limitation to the Heirs males, is endeavoured by this New intended Conveyance to be made good, after 
„ the Advantage of its being Void hath accrued io the Appellants, and to Catry the Limitations of the Eſtate further than can be done, in the Counteſs of Stamford's Caſe, the at pre- 
ſent having no Son to take the Term of Ninety nine Years ; and therefore as to her that Term is quite loſt by this New intended Conveyance ; And it is Humbly conceived there can 
de no reaſon given, why the Deaths of Sir Heury Hobart and his Lid y, ſhould Prejudice the Appellants. - NE | | ON 33 | = 
Fifthly, It muſt be Agreed, That ſeveral of the Limitations in the Will, are Contingent, and miy never happen, or miy be Deſtroyed, the Will it ſelf being an Attempt to Create 
a Perperuity, and a new Device to Fetter Mens Eſtates, which hath not been Countenanced, either in the Courts of Law or Equity; and therefore no Reaſon to aſſiſt this Project in E- 
quity, bey ond the Words of the Will, and Act of Parliament. 5 2 55 1 1 | _ 
Sirthly, If all the Contingent Uſes in Remainder, after the Term of Ninety, nine Years to the Firſt and Eldeſt Son, are Void, then the Reverhon of the whole Eftate will Deſcend to 
the Appellant the Counteſs of Stamford, and the Reſpondent, as Heirs at Law to Sir John Maynard, which would be e ually for the Reſpondents, and Appellants Advantage. : 
Seventbly, It is Confiderable how far the Act of Parliament wilt make good theſe Contingent Limitations, and Supply the Defect of particular Eſtates to Support them; but as Sir 
2 | rage ee Se not poſitive they were good, ſo he intended to leave them to the Determination of the Law, when there was a proper Occaſion, and to let them ſtand or 
all by the Rules of Law. „N . 5 3 | | | 
| But now for a Court of Equity in a Collateral Matter, only in directing a Conveyance to be Executed by the Truſtees. to Attempt to Omit ſome Eſtates, and to Create others, to 
make good theſe New invented Contingencies and Limitations, and to Prevent the Legal Determination of the ſame, is Conceived not iy be Juſt. | | 


Wherefore, It is Humbly | Prog, l That the Lift Direction may be Reverſed, and the Draught allowed by the ſaid 
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